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The relevance of the topic of this paper is due to the insufficient study of Lorenz Kaehler’s new legal
theory of the ideal dimension of law in contemporary philosophy of law. The problem considered in the
paper is the philosophical justification of the ontological ideality thesis, according to which legal norms
exist as abstract propositional entities independent of any of their physical or institutional characteristics.

The subject of the research is the analysis of Kaehler’s arguments distinguishing the claim to correctness
thesis, legal ideality, and ontological ideality, together with his critique of Robert Alexy’s discourse
theoretical account of law’s ideal dimension and his relation to Gustav Radbruch’s formula on statutory
lawlessness.

The purpose of the work is to theoretically reconstruct and critically assess Kaehler’s ontological
argument for the ideal dimension of law from the perspective of the legal positivism and other approaches
in legal philosophy.

The novelty of the topic is due to the lack of critical studies in the modern scientific papers examining
Kaehler’s paper What Is the Ideal Dimension of Law? and the related debate initiated by Vitaly Ogleznev on
the modal and epistemic status of ontologically ideal legal entities, as well as the need to rethink Kaehler’s
terminology of “ontological ideality” from a social fact based legal argumentation perspective.

The research methods used in the paper are those characteristic of analytical jurisprudence, including
methods of logical and conceptual analysis, comparative legal analysis, and critical textual interpretation
of primary philosophical sources.

The main conclusions of the paper are to reveal the key arguments of Kaehler’s ontological ideality
thesis and to demonstrate their limitations: it is argued that Kaehler’s objections to the claim to
correctness thesis are largely persuasive, but his positive ontological thesis, modelled on abstract objects
such as numbers, Fregean thoughts, or Popper’s “world 3” is not adequately supported by the examples
he offers, and that these examples are better explained by a modest positivist account according to which
law persists through copies, institutional memory, and interpretive communities rather than through an
independent immaterial realm of propositional legal content.

Keywords: philosophy of law; legal positivism; ontological ideality; claim to correctness; legal
interpretation; L. Kaehler, R. Alexy, G. Radbruch, V. Ogleznev.

Introduction

Lorenz Kaehler’s argument, developed most fully in his paper What Is the Ideal Dimension of Law?
published in Ratio Juris in 2024, offers an elegant defense of the ideal, propositional nature of law, but
several of its central ideas are philosophically and methodologically controversial. The paper itself is
broader than the ontological thesis discussed below. Kaehler distinguishes three independent senses in
which law may be called “ideal”: a moral ideal dimension, a legal ideal dimension internal to law itself,
and an ontological ideal dimension concerning what kind of entity a legal norm is [ 1, pp. 210-213]. Our
attempt of extended explanation the ontological thesis within this broader legal-philosophical context
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that reconstructs Kaehler’s supporting arguments in more detail, and sharpens the objections already
advanced against it.

Materials and Methods
The paper uses research methods characteristic of analytical jurisprudence, including those related to
the use of methods of logical and linguistic analysis, as well as special legal methods (formal legal method
of interpretation of regulatory prescriptions and legal rules).

Main Provisions
Kaehler’s Three Dimensions of Legal Ideality

Kaehler’s paperis written as a direct response to Robert Alexy’slong standing claim that law necessarily
possesses an ideal dimension because it raises a “claim to correctness’, a thesis most recently restated in
Alexy’s collection Law’s Ideal Dimension [2]. Alexy’s dual nature thesis holds that law combines a real
dimension (defined by authoritative issuance and social efficacy) with an ideal dimension (defined by that
claim to correctness), which he takes to include at minimum a claim to justice [2].

Kaehler challenges these arguments on the next reasons. He distinguishes four possible readings of
the claim to correctness thesis: a foundation thesis (that the claim constitutes law’s ideal dimension in all
fundamental questions), a capability thesis (that law is even capable of raising such a claim, given that it is not
a person able literally to perform a speech act), a strong claim thesis (that law claims full moral correctness),
and a weak claim thesis (that law claims merely not to be extremely unjust) [1, pp. 214-222]. Against the
foundation thesis Kaehler argues that law’s ontological status (what kind of entity it is) is a more fundamen-
tal question than whether it raises any claim about itself, since the very possibility of “claiming” presupposes
that law belongs to a category of entities capable of containing propositional claims at all. Against the strong
claim thesis he constructs another example: a constitution whose preamble openly states, “as fallible human
beings, we know that this constitution is not perfectly just, but it is the best we could agree on” which would
not thereby collapse into “power relations” [ 1, p. 219%. Against the weak claim thesis he argues that distin-
guishing “extreme” from “ordinary” injustice is itself a sophisticated theoretical achievement, one that took
Radbruch alifetime to formulate 3] and cannot be assumed to be implicit in every legal system whatsoever
[1, pp- 220-223]. But after explaining the claim to correctness thesis Kaehler turns to what he regards as the
more defensible ground for calling law “ideal”: its ontological nature.

On Propositional Content of Law

The argument says that because law can appear in many forms (such as text, speech, or gestures), its
propositional content is more important than its physical form. Kaehler states this position sharply: “law
differs from empirical facts about the outside world, it is tempting to situate it instead in the inner world
of thoughts and attitudes” [4, p. 26]. Law cannot consist solely of material things or physical events,
because physical events by themselves cannot prescribe what ought to be done, and because any particu-
lar manifestation of a norm might disappear without the norm losing its normative force.

From this point of view, he concludes that law is “ontologically ideal” being immaterial and consisting
of a certain propositional meaning, comparable in this respect to numbers, stories, games, or algorithms
(1, pp. 223-226].

However, this reasoning moves too quickly. It is reasonable to say that content matters for guiding
actions (this is an epistemic point), but it is a much stronger claim to say that law is fundamentally abstract
(an ontological claim). The fact that the same legal norm can be communicated in different ways does not
prove that law exists as an abstract entity. It only shows that norms can function independently from
their specific forms to some extent. Kaehler himself anticipates a version of this worry when he insists
that “ontologically ideal” should not be equated with “abstract object,” precisely because documents such
as a statute or the Universal Declaration of Human Rights are, in his words, “concrete at least insofar as
they designate particular propositional objects”, unlike universal properties such as “whiteness” [1, p.
216]. Yet this terminological refinement does not resolve the underlying difficulty: whether one calls the
entity “abstract” or “ontologically ideal’, the inference from communicability across media to independent
immaterial existence remains an logical leap rather than a demonstrated conclusion.
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A legal positivist might argue instead that what really exists are social facts such as how people rec-
ognize, use, and interpret legal rules. In this view “propositional content” is not an independent reality
but a theoretical idea built on these social practices. For example, the meaning of a police officer’s gesture
or a legal rule depends on social conventions, institutional roles, and shared practices. These are real
empirical factors. By separating legal content from these factors, the argument risks treating something as
independent when it actually depends on social reality.

Kaehler is aware of this positivist rejoinder and attempts to neutralize it by arguing that the “social
fact thesis” which the most fundamental of positivism’s core commitments is in fact compatible with
ontological ideality since social facts can themselves consist of or generate propositional content that
lacks physical properties [1, p. 227]. This compatibility claim, however, is asserted rather than proven:
Kaehler concedes that “a normative prescription does not need a factual basis in order to remain valid
(unless the conditions of its validity are restricted in this way). The reason for this is that norms apply
to all people, places and times that meet the conditions stated either in them or in the norms regulating
their application” [4, p. 28]. It leaves open exactly the question, whether propositional content genuinely
floats free of social practice or is simply an abstraction constructed from it, in the way that “the average
taxpayer” is an abstraction from actual taxpayers rather than an independently existing entity.

Sources of Law and Roman Law Example

The argument claims that if a written law is destroyed (for example, burned), the law itself still exists.
This example is used to show that law is immaterial and persistent. Kaehler frames this feature technically
as persistence, one of three properties he attributes to ontologically ideal norms alongside ubiquity
(independence from a particular place) and translatability (the possibility of formulating the same norm
in different languages). He develops the persistence claim further in a paper The Attenuated Reality of Law,
where he explicitly notes that “Roman law, for instance, is still a subject of discussion despite its invalidity”
[4, p. 41] and that legal norms once created exist independently of any particular utterance about them,
and “the fact that legal norms have only an attenuated reality is especially important for fundamental
norms, which define which laws are part of the legal system” [4, p. 39]. For this argument Vitaly Ogleznev
and V.G. Bondarev assert that on Kaehler’s account “even immoral, fictitious, or long-forgotten norms
continue to exist as ideal objects, since they possess the same formal characteristics: immateriality and
propositional structure” [S, p. 45].

However, law survives such destruction because copies, memories, and institutional records still
exist, and people continue to treat those rules as valid. If all copies and memories disappeared at the
same time, and no legal practices remained, it would be much harder to say that the law still exists. So
the persistence of law can be explained by stable institutional memory, not necessarily by the existence
of abstract entities. Kaehler’s own psychologism directed argument runs the opposite risk here: he
insists that even “even if everybody loses all recollection of a certain norm once it is adopted as law, and
even if no remnants of its formulations are left in anyone’s brain, it can still be valid law” [1, p. 215].
But this qualification is telling and back in to precisely the material trace (the book) whose destruction
was supposed to be irrelevant to the norm’s continued existence. If recovery from a surviving physical
or institutional record is what makes it plausible to say the norm “still exists” then persistence is being
explained through distributed material and social nature, not through an ontologically ideal realm
operating independently of all implementations.

The same issue arises in the example of Roman law. The author says that Roman law is “still regarded
aslaw” even though it is no longer in force. However, today we usually call Roman law “law” in a historical
or conceptual sense, not as a currently existing legal system. Kaehler concedes that ontologically ideal
entities such as legal norms possess only an “attenuated” or “weakened” form of reality, because the “law’s
reality would become a concept that is neither suitable to understand law nor its importance in practice”
[4,p.36].

Kaehler’s own admission that ontological ideality yields at best a weakened sense of “reality” undercuts
the stronger persistence claim advanced in the Ratio Juris paper, where considering propositional identity
is treated as sufficient to say that law “continues to exist” in any strong sense. If a repealed statute enjoys
the same ontological status as a merely imagined or never enacted one, the concept of “existence” being
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defended does very little independent explanatory work: it cannot by itself distinguish law that is currently
binding from law that is dead history or pure fiction.

The argument does not clearly distinguish between “this was law” and “this is law now” and this
weakens the claim that law exists independently of social facts.

Ontological Ideality versus Psychologism

Itis worth noting that Kaehler does not defend ontological ideality only against positivist reductionism
to social facts. He also directs it against a rival non-materialist theory, psychologism, according to which
legal norms are mental or “psychical” entities. He cites Karl Olivecrona’s description of legal norms as
psychical and Paul Amselek’s claim that they “belong to our inner universe, to the world of our thoughts”
[1,p.215].

Kaehler rejects this view on two grounds. First, that establishing a norm’s content does not require
examining anyone’s mental states, since a forgotten norm could later be recovered from a document.
Second, that the inference from “law is not physical” to “law is psychical” commits a false dichotomy,
because entities such as geometrical figures or algorithms are neither physical nor psychical. He invokes
Gottlob Frege’s postulate of a “third realm of thoughts” belonging neither to the external world nor to
subjective representation, and Karl Popper’s ontology distinguishing “world 1” (the physical), “world 2”
(conscious experience) and “World 3” (objective ideas) [1, pp. 216]g.

This part of the argument is more successful as a critique of psychologism than as a positive proof
of ontological ideality. Showing that “physical” and “psychical” do not exhaust the possible categories
of being does not establish by itself that law occupies the specific third category modeled on Fregean
thoughts or Popperian “world 3” objects. Frege’s and Popper’s ontologies were designed primarily to
explain the objectivity of mathematical and logical truths, entities whose content does not vary with
linguistic community, historical period or institutional recognition. Legal norms differ from numbers in
exactly the respect a positivist would emphasize: a statute’s content depends on enactment, can be validly
changed by a subsequent legislature and derives its normative force from recognition within a particular
institutional order, none of which is true of the number seven or another number.

Kaehler’s own discussion of Hans Kelsen illustrates the difficulty from within legal theory itself.
Kaehler shows that Kelsen’s Pure Theory of Law fluctuates between describing legal validity as an “ideal
existence” independent of empirical acts and tying the “objective ought” of a norm closely to the concrete
act of will that created it, before ultimately embracing in his later work a “realist” monism that confines
itself to the “humanly created positive real order” and appears to reject a separate transcendental “ideal
order” altogether [1, pp. 217-218]. Kaehler reads this as an unresolved tension in Kelsen. But it can
equally be read as evidence that even a theorist deeply committed to the separation of “is” and “ought”
ultimately found it necessary to anchor legal validity in social and institutional acts rather than in a free
standing ideal reality.

Discussion
Remarks on “Reasons” and Existence

A central Lorenz Kaehler’s thesis is that empirical facts are insufficient to establish the existence of
law and that “reasons” are needed to classify propositional content of law, where these reasons are distinct
from grounds of validity [1, p. 215, 219]. These reasons are said to be different from reasons that make law
valid. It is unclear what kind of reasons these are. They could be: conceptual (how we use the word “law”),
moral (what should count as law), methodological glrlow legal theory should classify things). Without
this clarification the claim that reasons “shape the existence of law” becomes unclear and may confuse
different issues such as existence and classification.

This uncertainty recurs throughout Kaehler’s treatment of validity. Discussing Radbruch’s famous
argument that positivism can appeal only to power, and that “power cannot yield an ‘ought”, Kaehler
acknowledges that Radbruch’s move from the inability to derive validity from empirical facts to the
conclusion “that law must rest on a value” leaves questions unanswered about the precise relationship
between values, validity and norms [1, p. 219; 3].
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Kaehler nonetheless treats the argument as supporting ontological ideality on the ground that
empirical facts do not themselves possess validity or invalidity, so that “once law is characterized as either
valid or invalid, it cannot be reduced to empirical fact” [1, p. 219]. This inference again moves faster than
the premises allow: validity might instead be understood as a status conferred by a rule of recognition
operating within a social practice: a status that is genuinely not empirical fact itself, yet is wholly ground-
ed on empirical, institutional facts for its content and application, without requiring an independent
ontological register in which “validity” resides.

Also separating reasons for existence from reasons for validity does not fit well with many legal the-
ories. For example, in Hart’s theory the rule of recognition both defines what counts as law and explains
why it is valid. The same social practice explains both existence and authority in a clear way. The Lorenz
Kaehler’s thesis criticizes fact-based approaches but does not clearly show why a more advanced account
of social practices cannot already include the role of reasons as part of those practices. But if legal content
is whatever a recognized law-making procedure enacts, then the reasons that “shape” that content are
simply the reasons operative within the social and institutional practice of law-making — they need not be
relocated to an independent ontological plane to do their explanatory work.

Legal Interpretation and Ontology of Law Revisited

The argument also claims that some legal outcomes already exist, even if no one has thought about
them yet, because they logically follow from existing rules. It suggests that if most competent lawyers
would reach the same conclusion, then law must depend not only on facts but also on reasons.

However, this idea has a problem. Saying what competent interpreters would decide is still a factual
claim about how a certain group behaves under certain conditions. This agreement can be explained by
shared language, professional training, and institutional standards — all of which are social facts. There-
fore, “reasons” can be understood as part of these social practices, not as proof of a separate abstract level
of law.

Kaehler’s broader arguments in Ratio Juris paper actually supplies materials that could be direct-
ed against his own ontological thesis on precisely this point. In distinguishing “legal ideality” from
“ontological ideality” he defines the former as “the sum of all ideals contained within the law”, ideals
that are, on his own account, internal to and dependent on a given legal system’s particular institutional
history capable of diverging from morality [1, pp. 213]. If legal ideals of this kind are system, relative
and historical in context, it becomes harder to see why the “ontological” level should be treated as an
autonomous, non-relative field of propositional entities rather than as itself an example of the same social
or institutional practices. Similarly Vitaly Ogleznev asserts that Kaehler’s “modal argument” concerning
law’s claim to moral correctness secures only a logical, not an institutional necessity and therefore leaves
open the possibility of a non-metaphysical explanation of normativity [6, pp. 95-97].

Conclusion

Kaehler’s arguments against the strong and weak versions of the claim to correctness thesis are
persuasive. It is indeed implausible to attribute to every legal system a necessary, self-referential claim
either to full moral correctness or to the avoidance of extreme injustice.

Where the argument is least convincing is in the positive, ontological thesis that replaces the claim
to correctness to the thesis that law is “ontologically ideal” in a sense modelled on numbers, Fregean
thoughts or Popper’s “world 3”. The examples in support of this thesis (the persistence of Roman law
as a topic of ongoing discussion, the survival of a forgotten norm recoverable from a book) are each
compatible with and better explained by a more modest positivist account: law persists because copies,
institutional memory and interpretive communities persist, not because propositional legal content
occupies an independent immaterial field.

Kaehler’s own argumentation that ontologically ideal entities enjoy only an “attenuated reality” sug-
gests that even the author is not fully committed to the strong metaphysical reading that his terminology
invites. A revised formulation that asserts “ontological ideality” as a form of imaging the legal content and
not exhausted by any single physical token, rather than as evidence of independent field of legal entities
would remaine everything valuable in Kaehler’s theory.

108 Kykbik xxaHe memnekeT, Ne 3 (112), 2026



Didikin A.B. Does Law Exist Ideally? Lorenz Kaehler’s Ontology of Law Revisited

Anpuxua A.B., ¢.r.a., 3.5 .., Makcyr Hopik6aes arpiaparsr Yausepcurertin JKorapsr 3an
Mexrebinifg Associate Professor, Opraasik Asusiparsr IVR AfiMaKTbIK PHAHAABIHBIH, JKeTEKIIicCi
(Kasakcran Pecmry6aukacer, AcTana 1<.): 3ag naeaaan! Typae 6ap ma? Aopenn Keaepain 3aH oHTO-
AOTHSACHI KaliTa KapaAABI.

Bya >xymbIcTBIH TaKprbI6bIH]>IH o3ekriairi Aopenn KeaepaiH Kasipri KYKbIK ¢pHUAOCOQPUACHIHAAFDI
KYKBIKTBIH HAEAAABL OAIIEMI TYPaAbl XKaHa KYKBIKTBIK, TEOPHSICHIHBIH JKETKIAIKCI3 3epTTeAyiHe OailAaHbI-
cThIL. JKYMBICTa KapacTBHIPBIAFAaH MACEeA€ OHTOAOTHSIABIK HA€AAU3M Te3UCIiHIH PUAOCOPUIABIK HeTizpeMeci
OOABII TaOBIAAABIL, OFAH COMKEC KYKBIKTHIK HOPMAAAp OAAPADIH Ke3-KeATeH (PU3MKAABIK HeMece MHCTH-
TYLIHOHAAABIK, epeKIIeAiKTepiHe TIYeACi3 AepeKci3 MPOMO3UIIMSIABIK CyObeKTiAep peTiHAe oMip CypeAl.
3eprrey noHi-KeaepaiH AYPBICTBIFBIH, KYKBIKTBIK HACAAABIABIFBIH KOHE OHTOAOTHSABIK, MACAAABIABIFBIH
TaAaIl eTYAL ASKbIpaTaThIH AdAeAAepiH Taapay, OHbIH PobepT AAeKCHAIH AMCKYPCTHIK TEOPHSABIK eceOiH
CBIHFA aAybIMeH Oipre.3aHHBIH HAeasabl oaureMi skoHe OHbIH ['ycraB PapOpyxToiH 3aHMeH OekiTiAreH
3aHCBI3ABIK popMyaacbiMeH Oariaanbichl. JKyMbIcTbIH MakcaTsl — KeaepaiH KYKBIKTBIH HA€AAABI OALIEM]
TYPAaABl OHTOAOTHISIABIK ASACAIH TEOPUSIABIK TYPFBIAAH KafiTa KYpy JKoHe ChIHM TYPEFBIAQH Oarasay
KYKBIKTBIK, IIO3UTUBU3M KO3KApac >koHe 06acKa KYKBIKTBIK (raocodrst Taciapep. TakpIpbIITHIH SKaHa-
Abirbl Keaepain enberin sepTTeiTiH 3aMaHAayd FHIABIMU €HOEKTEPAE CHIHH 3€PTTEYAEPAIH OoAMaybiHA
6aitaanbicTsl Kyxpikroiy Maeaaasr Oamemi KaHpait? Butaanit Orae3HeBTiH 6acTaMachiMeH OHTOAOTH-
SIABIK, TYPFBIAQH HAEAAADBI 3aHADBI TYAFAAQPABIH MOAAABAL XK9HE THOCEOAOTHSIABIK, MapTebeci, CoHpall-ax
KeaepaiH « OHTOAOTHSABIK MACAAM3M » TEPMUHOAOTHSICBIH JACYMETTIK paKTiAepre HeTi3AeATeH KYKbIKTBIK,
ASAEAAEY TYPFBICBIHAH KaMTa Kapay KaXKEeTTIAIrl TypaAbl OChIFaH 6aliAQHBICTHI mikipraaacrap. JKymbicra
KOAAQHBIAATBIH 3EPTTEY JAICTEPi aHAANTHUKAABIK KYKBIKTAHYFa TOH dAicTep 6OABII TaOBIAAABI, OHBIH, iMIiH-
A€ AOTHKAABIK JK9HE KOHIIEIITYaAAbl TAAAQY SAICTEPI, CAABICTHIPMAABL KYKBIKTBIK TAAAQY XKOHE GacTaIKbl
$HAOCOPILIABIK ACPEKKO3ACPAL CHIHU MITIHAIK TYCiHAIpY. JKyMbIcTBIH Herisri TYKbIppIMAApEl Keaepain
OHTOAOTMSAABIK UACAAU3M TYPAAbI TE3UCIHIH HETi3I1 ASACAAEPIH allIbII KOPCETY XKIHE OAAPADBIH HIEKTepiH
KopceTy 60AbII TabbiAaAbL: KeAepAIH AYPBICTBIFBI TYPAABI TE3UCKE KAPCHIABIKTAPDI HeTi3iHEH HAHBIMABL,
6ipax OHBIH IO3UTHBTI OHTOAOTHSABIK Te3uci, caHaap, Pperusapi ofiaap Hemece ITommep Oaemi 3
CHSIKTBI AEPEKCi3 0ObeKTiAepre HETri3AEATEH, OA YCHIHFAH MBICAAAAPMEH JKETKIAIKTI TYpAe pacTaAMaraH
>K9He OYA MbICAAAAP KapamaiibiM TO3UTHUBUCTIK eCeIIlIeH XaKChl TYCIHAIPiA€A]L, OFaH calikec 3aH KoluipMe-
Aep apKBIABI CaKTaAaABL, 2’KoHe HHCTUTYIIMOHAAADIK JKaAbI, 5KOHE HHTEPIIPETAIlUAABIK, KaybIMAACTBIKTAP
IIPOTIO3UITMSABIK, KYKBIKTBIK, MAa3MYHHBIH TOYEACi3 MaTepHAAABIK €MeC CAAAChl apKbIABI eMec.

Tyiiindi co3dep: KyKbiK GUAOCOPUICHL; KYKBIKIMbIK NOSUMUBUIM; OHIMOAOZUSABIK UOEAAU3M; OYPbicCTblebl-
Ha maaan Koio; Kykuismuik mycindipy; A. Karep, P. Aaexcu, I Pad6pyx, B. Ozae3nes.

Anankun A.B., o.puA.H., K.F0.H., Associate Professor Bricmieit mkoas: npaBa Magsut Narikba-
yev University, pykoBopnreab pernonasbHoro oraeaenns IVR B Ilentpaabnoii Asnn (r. AcTana,
Pecry6anka Kasaxcran): CymecTByeT Al IpaBo HAeasbHO? IlepecMoTp oHTOAOTHH NpaBa AopeH-
ma Kaaepa.

AKTyaABHOCTD TeMBI AQHHOI CTaThU 00YCAOBACHA HEAOCTATOYHBIM M3ydeHHEM HOBOM TEOPHH IIpaBa
Aopenna Koaaepa 06 maeaAbHOM H3MepeHHM IIpaBa B COBpeMeHHOM ¢uaocopuu mpasa. I[Ipobaema,
paccMaTpuBaeMasi B CTaTbe, 3aKAIOYAETCS B GHAOCOPCKOM OOOCHOBAHHM Te3HCa 0O OHTOAOTHYECKOM
HA€AABHOCTH, COTAACHO KOTOPOMY IIPaBOBbIe HOPMBI CYILIECTBYIOT KaK a0CTPAKTHbIE [POIO3UIIMOHAAD-
HbIe CYITHOCTH, He3aBUCHMbIe OT KAKMX-AM00 MX QUNIECKUX UAU HHCTHTYLHOHAABHbIX XapPaKTePUCTHUK.
IIpeaMeTOM HCCACAOBAHUS ABASETCS aHAAU3 apryMeHTOB Kaaepa, B KOTOPBIX OH BRIACASIET TE3HC O IIPUTS-
3aHMM Ha KOPPEKTHOCTb, IIPABOBYIO MACAABHOCTb M OHTOAOTHYECKYIO HAAABHOCTD,  TAKXKe er0 KPUTHUKY
TEOPETHKO-AUCKYPCHBHOTO IT0AX0A2 PoOepTa AAeKcH K MA€AABHOMY H3MEePEHHIO [IPaBa U er0 OTHOLIeHHe
K popmyae I'ycraBa Papbpyxa o 3axonHOM Herpase. Ieab paboTsI — TeopeTHuecKH PeKOHCTPYHPOBATh U
KPUTHYECKH OL[eHUTb OHTOAOTHYeCKHI apryMeHT Kaaepa B IIOAb3Y HAEAABHOTO H3MepeHHs IIpaBa C TOYKU
3peHus! IOPHUANIECKOTO O3UTUBU3MA U APYTHX IOAXOAOB praocoduu npasa. HoBusHa TeMbr 06ycaoBAe-
Ha OTCYTCTBHEM KPUTHYECKUX MCCAGAOBAHMI B COBPEMEHHBIX Hay4YHBIX CTAaThsX, IOCBAIIEHHBIX CTaTbe
Kbaaepa «Uro Takoe npeasbHOE M3MepeHHe IpaBa?>. M CBA3aHHAS C 9TUM AUCKYCCHUS, MHUITUMPOBAaHHAS
Burasnem Orae3sHeBbIM O MOAQABHOM U STIMCTEMOAOTHYECKOM CTATyCe OHTOAOTHYECKH HACAABHBIX CYII-
HOCTell, a TAKKe O HEOOXOAUMOCTH IIePeOCMBICACHUSI KIAEPOBCKOM TEPMHHOAOTHUH ‘OHTOAOTHYECKOM
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HAEAABHOCTH C TOUKHM 3PEeHHs OPUAUYECKON apIyMeHTAIJ|H, OCHOBAHHO Ha COIMAABHBIX $pakTax. B cra-
The UCIIOAb30BAHBI METOABI HCCACAOBAHMS, XapaKTePHbIE AAS AHAAUTHUIECKOM IOPUCIPYACHITUH, BKAIOYA T
METOABI AOTHYECKOTO M KOHIJENITYaAbHOTO aHAAM33, CPABHUTEABHO-IIPABOBOTrO aHAAM3A M KPUTHYECKOH
TEKCTOAOTHYECKOM MHTePIIPETALIMHU IePBOMCTOYHIKOB. O CHOBHbIE BBIBOABI CTATbH 3AKAIOYAIOTCS B BBLIB-
AeHHH KAIOUeBBIX apryMeHTOB Te3rca Kaaepa 06 oHTOAOrHYECKOI HACAABHOCTH IIPaBa U AEMOHCTPAINH
UX IPEAEAOB: YTBEPXKAAETCS, YTO Bo3paxkeHus Karepa MpoTHB Te3uca O IPUTA3AHUHM Ha KOPPEKTHOCTD
B 3HAYMTEABHON CTEIIeHH yOeAHTEAbHBI, HO €ro IIO3UTHBHbI OHTOAOTMYECKHI Te3UC OCHOBAaH Ha
abCTPAaKTHBIX 0OBEKTAX, TAKHX KaK YHCAd, MbIcAU Dpere nan “rpernit mup” Ilommepa He MOAKpeIAsieTCst
B AOCTaTOYHOM Mepe MpHMepaMH, KOTOpble OH IPEAAATaeT, M YTO ITU IPUMEPHI Aydile OOBICHIIOTCS
CKPOMHBIM ITO3HTHBHCTCKUM IIOAXOAOM, COTAACHO KOTOPOMY 3aKOH COXPAHSETCsSI 6AAropapst KOIIHSIM,
HMHCTUTYLIMOHAABHOM MIAMSTU M MHTePIIPETUPYIOUIUM COObIIeCTBaM, a He Yepe3 He3aBUCUMYIO HeMaTe-
PHAABHYIO Cdepy IPOIO3UIIMOHAABHO COACPIKAHUL

Karouesvie crosa: $urocodus npasa; npagosoti no3umususm; OHmMoA0ZU4eCKas UOeaLbHOCHY; U NPpUms-
3amue Ha NPpasusbHoOCmy; wopududeckas unmepnpemayus; A. Keaep, P. Aaexcu, I Pad6pyx, B. Ozae3nes.
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